In Reeves, the Supreme Court held for the first time that the strength of the prima facie case should be one of the main factors that courts consider when, at the third stage of the McDonnell Douglas analysis, they decide whether the plaintiff presented sufficient evidence for a reasonable jury to find intentional discrimination. 5 From 1983, when the Supreme Court decided United States Postal Service Board of Governors v. Aikens, 6 until Reeves, the Court's position had been that after the employer produced evidence of a nondiscriminatory reason for firing or rejecting the plaintiff, the prima facie case was no longer relevant. 7 In Reeves, the Court held that the prima facie case, along with the evidence regarding the employer's reason for its action, were factors that should be considered in deciding whether to dismiss the plaintiffs case. 8 The Reeves decision marked a significant enhancement in the role of the prima facie case. Originally, the prima facie case played a screening function: the plaintiffs proof of the prin~a facie case factual elements (for example, that the plaintiff had applied for a position or met minimum qualifications for the job) served only to "eliminate[] the most common non-discriminatory reasons for the [employer's action].,,9 The plaintiffs proof of the prima facie case also impelled the employer to assert its nondiscriminatory reason for its action. If the plaintiff proved a prima facie case, and the employer failed to rebut it with a nondiscriminatory reason, then the employer would 10se.1O Once the plaintiff established a prima facie case, the analysis turned to the credibility of the employer's proffered reason for its action and to any evidence of discriminatory motive. 11 Thus, the prima facie case would no longer be germane.
In Reeves, the Supreme Court apparently changed all that. The Court said that the relevance of the prima facie case does not end once the employer asserts its reason for its action.
12 The Court also said that the issue regarding the plaintiffs prima facie case was no longer limited to whether the plaintiff had proven it, but how strong (or weak) that proof was. 13 Thus, a plaintiff who has proven the elements of her prima facie case in the first stage can no longer rest assured that she has done all that the court requires of her. At the third stage, the issue of the prima facie case returns, popping up like an ad on the Internet, and this time the plaintiff must convince the court that her prima facie case is not only sufficient, but also "strong.,, 14 This article contends that it is a mistake to allow the prima facie case to play a significant role in the third stage of the McDonnell Douglas analysis. Additionally, this article explains how the Aikens decision offered crucial insight into the proper role of the prima facie case in adjudging discrimination claims, and correctly concluded that the prime facie case should not be considered after the employer has presented a reason for its challenged action. Finally, this article argues that the Reeves decision, by making "strength of the prima facie case" a factor to be considered at the final stage of the McDonnell Douglas analysis, threatens to give the traditional prima facie case far greater weight than is sensible or just.
IS
Fortunately, the Reeves decision did not expressly overrule Aikens, and there is a plausible interpretation of Reeves that would leave intact the limits Aikens imposed on consideration of the prime facie case. This article argues that in Reeves's list of factors to be considered on summary judgment, the term "prima facie case" should be interpreted to mean all the evidence the plaintiff has offered to prove discrimination, rather than the very different and much narrower set of facts that have traditionally been used to define the term "prima facie case."
This article first explains the role the prima facie case has played in discrimination cases, from its creation in McDonnell Douglas through the Supreme Court's decisions in Aikens and Reeves, up to the application of Reeves by lower courts in the past several years. 16 Next, this article focuses on Reeve's identification of "strength of the prima facie case" as a factor to be considered on summary judgment, and discusses why it would be unwise and unworkable to interpret the words "prima facie case" in that factor as having the same meaning as the "prima facie case" proved in the first stage of the McDonnell Douglas framework. 17 Finally, this article explains how and why courts should prevent the prima facie case from "popping up" again in the third stage of the McDonnell Douglas analysis, where it would distort and disrupt the court from conducting a fair and reasoned evaluation of whether a plaintiffs 13. Id. 14. Id. 15 . Id. 
See infra Part II (providing overview of McDonnell Douglas prima facie case jurisprudence).
17. See infra Part III (discussing meaning of prima facie case at different stages of analysis). discrimination claim should go to a jury.18
II. THE ROLE OF THE PRIMA FACIE CASE

A. The McDonnell Douglas Analysis
For more than thirty years, courts have used the three-stage McDonnell Douglas analysis to evaluate most claims of intentional discrimination. 19 In the first stage, the plaintiff must meet its "initial burden ... of establishing a prima facie case of racial [or other] discrimination," which the plaintiff can do by proving specified factual elements. 2o If the plaintiff carries her prima facie burden, then at the second stage the burden shifts to the defendant (usually an employer) to produce evidence of a "legitimate, nondiscriminatory reason" for the adverse action taken against the plaintiff. 21 Finally, at the third stage, the plaintiff has an opportunity to prove that the reason given by the employer at the second stage is a "pretext", and that the true reason for the employer's action is discrimination?2
The McDonnell Douglas three-stage structure is still the standard mode of analysis used by courts in deciding intentional discrimination cases, though that could be changing. Some courts and commentators have concluded that the Supreme Court overruled McDonnell Douglas in Desert Palace, Inc. v. Costa. 23 In Costa, the Supreme Court addressed a split among the circuits regarding the level of evidence necessary to qualify for the so-called "mixed-motive" instruction established by Section 107 of the 1991 amendments to the Civil Rights Act of 1964. 24 The Costa court rejected the view of some lower courts that the plaintiff must present "direct evidence" of discrimination to qualify for the mixed-motive instruction, and held that "a plaintiff need only present sufficient evidence for a reasonable jury to conclude, by a preponderance of the evidence, that [a protected characteristic] was a motivating factor for any employment practice" to obtain the instruction. 25 Although concluded that Section 107 does not apply to age discrimination. 33 Accordingly, in the near future at least, courts will continue to apply the McDonnell Douglas analysis to hundreds of intentional discrimination claims every year.
B. The Effect oj Aikens
In Aikens, an African-American postal employee claimed that the U.S. Postal Service discriminated against him due to his race by refusing to promote him to higher positions in the Washington, D.C. Post Office where he had worked for decades. 34 After a bench trial, the district court judge entered judgment for the defendant employer?5 The trial judge dismissed the plaintiff's claim, in part, because he failed to show he was '''as qualified or more qualified' than the people who were promoted," and thus did not prove his prima facie case. 36 The D.C. Circuit held that the district court erred in requiring the plaintiff to make such a showing as part of his prima facie case.
37
Before the Supreme Court, the plaintiff argued that he submitted sufficient evidence to prove a prima facie case, while the employer contended that he had not.
38
After summarizing the posture of the case and the parties' arguments, the Supreme Court declared, "[b ]ecause this case was fully tried on the merits, it is surprising to find the parties and the Court of Appeals still addressing the question whether Aikens made out aprimajacie case.,,39 The Court added that, by "framing the issue" in terms of the prima facie case, the parties and appeals court ''unnecessarily evaded the ultimate question of discrimination vel non. ',40 The case, the plaintiff ... creates a rebuttable 'presumption'" of discrimination.
41
The employer can rebut this presumption, the Court observed, by producing admissible evidence of a nondiscriminatory reason for its action. 42 Once the employer produces evidence of such a reason, the sufficiency of the plaintiffs prima facie case is no longer at issue. 43 At that point, the only pertinent issue is the "ultimate question" of discrimination:
when the defendant fails to persuade the district court to dismiss the action for lack of a prima facie case, and responds to the plaintiffs proof by offering evidence of the reason for the plaintiffs rejection, the fact finder must then decide whether the rejection was discriminatory within the meaning of Title VII.
44
The Aikens court thus concluded that it becomes irrelevant whether the plaintiff proved his prima facie case once the employer produces evidence of a reason for its action. The Court reemphasized this conclusion succinctly in its holding: " [ w ] here the defendant has done everything that would be required of him if the plaintiff had properly made out a prima facie case, whether the plaintiff really did so is no longer relevant.'.45 The Court held that the district court erred in "focus[ing] on the question of prima facie case rather than directly on the question of discrimination.'.46 Finally, the Court remanded the case to the district court with instructions to move beyond the issue of the prima facie case and "decide on the basis of the evidence before it whether the Postal Service discriminated against Aikens.'.47
The most common application of the Aikens rule, at least in published opinions, is probably at the appellate level, when circuit courts observe that for purposes of review it is no longer relevant whether the plaintiff proved its prima facie case.
48 Most discrimination cases, however, do not reach the appellate level. Consequently, the more pertinent issue for most litigants is the effect of Aikens at the trial court level. At that level, Aikens limits when and how the employer may ask the judge to determine whether the plaintiff has proved her prima facie case and to grant dismissal if the plaintiff has not. According to Aikens, the judge can consider the sufficiency of the prima facie case only before the employer produces evidence of a nondiscriminatory reason for the challenged action, because once the employer does so, the adequacy of the plaintiffs prima facie case becomes irrelevant. 49 This rule impelled the defendant to challenge the prima facie case early in the litigation process, before the defendant had presented any evidence of its own. For almost twenty years after Aikens, a defendant in some jurisdictions could challenge the plaintiffs prima facie case very early in the litigation process through a motion to dismiss under Rule 12(b)(6) of the Federal Rules of Civil Procedure by contending that the plaintiffs complaint "fail[ ed] to state a claim upon which relief can be granted.,,50 Until 2002, a number of circuit courts took the position that a plaintiffs discrimination claim could be dismissed if the plaintiff failed to allege in the complaint all the required elements of a prima facie case of discrimination. 51 As a result, several employers successfully persuaded district court judges to dismiss discrimination claims, before the employers had produced any evidence of a reason for its action, on the ground that the complaints failed to allege a prima facie case of discrimination. 52
The After Swierkewicz, an employer cannot attack a plaintiffs prima facie case based solely on the pleadings. Any argument that the plaintiff cannot prove a prima facie case of discrimination must refer to facts and evidence (or the absence of evidence) outside the pleadings. Consequently, a judge would be required to treat that argument as a motion for summary judgment rather than a motion to dismiss. 61 With an employer's challenge to the prima facie case now occurring after the "pleadings" stage of the litigation process, such a challenge will now most likely occur after the court has required the employer to present its nondiscriminatory reasons for its challenged action.
Rule 26(a) of the Federal Rules of Civil Procedure represents one means through which the employer might be required to present any reason it will rely on to defend its challenged action. Since 1993, Rule 26(a) has required parties to make "initial disclosures" early in the litigation process. 62 These disclosure must include the identity of each individual "likely to have discoverable information that the disclosing party may use to support its claims or defenses" and the subjects of that information, and copies of documents that the disclosing party "may use to support its claims or defenses," among other infonnation. 63 In most discrimination cases, the employer's main defense will be that it had a nondiscriminatory reason for its challenged action. Therefore, the employer's initial disclosures will usually include infonnation and documents that identify the alleged reason for its action.
Even if the employer does not reveal its reason in its Rule 26(a) "initial disclosures", the plaintiff can require the employer to produce its reason and the evidence supporting it through discovery. If the employer moves for summary judgment prior to discovery, the plaintiff can rely on Rule 56(f) of the Federal Rules of Civil Procedure to ask the judge to deny or postpone the judgment until the plaintiff can gather additional evidence through discovery.64 In all likelihood, the judge will not consider the defendant employer's motion for summary judgment until after the plaintiff has had a reasonable opportunity to conduct discovery.65 Consequently, by the time a court considers an employer's motion for summary judgment, the court will have before it evidence of the employer's alleged reason for its action. 66
Under these circumstances, one could interpret Aikens to preclude the employer from challenging the sufficiency of the plaintiffs prima facie case, because the prima facie case becomes "irrelevant" once the employer has produced evidence of a reason for its action. Some federal courts, however, construed Aikens in a way that permitted courts to grant summary judgment on two alternative bases. 67 The court could grant summary judgment if the defendant demonstrated the plaintiff failed to establish a prima facie case. 68 Alternatively, even if the plaintiff established a prima facie case, the court could grant summary judgment if the employer presented evidence of a nondiscriminatory reason for its action that the plaintiff could not genuinely dispute. 69 In Curry v. E-Systems, Inc.,7o the Fourth Circuit explained this
See FED. R. CIY. P. 26(a)(I)(A), (B).
64. See FED. R. CIY. P. 56(1) (stating court "may refuse the application for judgment or may order a continuance to permit affidavits to be obtained or depositions to be taken or discovery to be had or may make such other order as is just"). (1) cases). This collection makes clear that in discrimination and many otber types of cases, summary judgment is usually not granted until after tbe plaintiff has had time and an opportunity to conduct discovery.
66. See Malamud, supra note 3, at 2269-71 (discussing avenues through which employer will produce evidence of alleged reasons for employment decision). The employer's "early pleadings," answers to interrogatories, requests for admissions, and pretrial memoranda, will reveal the alleged reason for its action. In a footnote, the court explained how this approach could be squared with Aikens, essentially reasoning that at the summary judgment phase (as contrasted with trial) the sufficiency of the plaintiff's prima facie case could still be relevant, as long as that issue was decided before the court considered the employer's reason.
Seeid
73 Accordingly, the court ended the footnote by explaining, "the first logical inquiry is whether the plaintiffs' proffered evidence would make out a prima facie case, and hence survive a motion to dismiss, before ever getting to any possible 'pretext' issues.,,74 In sum, an employer's challenge to a plaintiff's prima facie case could be considered on summary judgment as long as the court evaluated that issue separately from, and prior to, consideration of the employer's alleged reason for its action.
Only a mind reader could know whether judges followed the strictures of Aikens and duly limited their consideration of the plaintiff's prima facie case when considering summary judgment motions in discrimination cases. The Reeves decision, however, apparently rendered such restrictions moot.
C. The Effect of Reeves
The Supreme Court granted certiorari in Reeves to resolve a circuit court split regarding the correct standard for judgment as a matter of law or summary judgment in a discrimination case. 75 The split concerned whether a plaintiff in a discrimination case could survive summary judgment, and reach a jury, if the only evidence she presented was a "prima facie case of discrimination (as 71. See id. at *7-11. defined in McDonnell Douglas) combined with sufficient evidence for a reasonable factfinder to reject the employer's nondiscriminatory explanation for its decision .... ,,76 The Supreme Court held that such evidence could be sufficient for a plaintiff to avoid summary judgment because "a plaintiffs prima facie case, combined with sufficient evidence to find that the employer's asserted justification is false, may permit the trier of fact to conclude that the employer unlawfully discriminated.,,77
The Supreme Court immediately added, however, that "[ c ]ertainly there will be instances where, although the plaintiff has established a prima facie case and set forth sufficient evidence to reject the defendant's explanation, no rational factfinder could conclude that the action was discriminatory.,,78 To illustrate, the Court highlighted cases in which "the record conclusively revealed some other, nondiscriminatory reason for the employer's decision, or ... [in which] the plaintiff created only a weak issue of fact as to whether the employer's reason was untrue and there was abundant and uncontroverted independent evidence that no discrimination had occurred.,,79
In the next paragraph, the most important of the Reeves case, the Supreme Court clarified when summary judgment should be granted in a discrimination case. The Court explained, "[ w ]hether judgment as a matter of law is appropriate in any particular case will depend on a number of factors.,,80 The first factor that the Court listed was "the strength of the plaintiff s prima facie case.,,81 The Court then added, as the other factors, "the probative value of the proof that the employer's explanation is false, and any other evidence that supports the employer's case and that properly may be considered on a motion for judgment as a matter oflaw.,,82
Later in its decision, the Court applied these factors and the summary judgment standard to Reeves's facts. 83 The Court concluded that the plaintiff presented sufficient evidence to overcome a summary judgment motion and prevail at trial. 84 In reaching its conclusion, the Court mentioned three times that the plaintiff had proved a prima facie case of discrimination but made no 76. Reeves, 530 U.S. at 140 (citations omitted). In the lower courts, Reeves has been applied far more often to rulings on summary judgment than to rulings in judgment as a matter of law. See infra Part II.D (presenting overview of post-Reeves jurisprudence). Therefore, this article will use the term "summary judgment" to refer to the procedure for determining whether a plaintiff has sufficient evidence to submit his or her discrimination case to the jury. comment on the strength or weakness of that case. 85 Additionally, the Court's decision relied upon plaintiffs evidence that the employer's reason was pretextual. 86 The Court did comment on the strength of the pretext evidence, stating that the plaintiff "made a substantial showing that respondent's explanation was false.,,87 Finally, the Court noted that the plaintiff presented "additional evidence of age-based animus," in particular, discriminatory remarks by an executive who played a key role in the decision to terminate the plaintiff. 88
In Reeves, the Court quoted Aikens three times but never discussed Aiken's rulings regarding the prima facie case. 89 The Reeves court, however, without explicitly acknowledging it was doing so, removed the limits that Aikens placed on the relevance of the prima facie case. Aikens held that once the employer produced evidence of a reason for its action, the prima facie case was irrelevant. Later, lower courts decided that the prima facie case could be considered after the employer produced evidence of a reason. Still, courts held that the prima facie case should be considered separately from, and prior to, the evaluation of the employer's reason. In Reeves, the Supreme Court included the prima facie case and evidence regarding the employer's reason as factors courts should consider, together, in deciding whether summary judgment was appropriate. Moreover, after Reeves, courts may consider not only whether the plaintiff proved the prima facie elements, but also the strength of the plaintiff s prima facie case. Thus, pre-Reeves, if a court found that a plaintiff proved its prima facie case, it had no further reason to consider the elements of that case. Post-Reeves, courts are to take a "second look" at the evidence supporting the prima facie case, and can decide that such evidence is not "strong" enough for a plaintiff to avoid summary judgment. Lower courts have followed Reeves's guidance and considered the strength of a plaintiffs prima facie case in deciding whether to grant the defendant summary judgment. 
D. Post-Reeves Decisions
Three recent federal district court decisions illustrate how, under Reeves, the court can revisit the prima facie case and decide it is not strong enough to allow the plaintiff to go to trial even ifthe plaintiff proved the prima facie elements.
9o
Most recently, in Marron, a magistrate judge found in her report and recommendations that the plaintiff established a prima facie case of age discrimination. 91 The district court judge agreed and found that the plaintiff's prima facie case was "legally sufficient.,,92 The district court quoted Reeves and noted that the "strength of the plaintiffs prima facie case" was a relevant factor in deciding if the plaintiffs case should go to trial. 93 Next, the court found that the plaintiffs prima facie case was "quite weak -indeed, the bare minimum required to carry a burden itself frequently described as 'minimal. ",94 Finally, the court found that the weakness of the plaintiff's prima facie case left him with nothing more than "quarrels with some of the explanations" given by the employer for its rejection of plaintiff, and this was insufficient for the plaintiff to survive summary judgment. 95 Similarly, in Morris, after finding that "the plaintiff ... presented a prima facie case of age discrimination, albeit a weak one," the court quoted the Reeves factors, including the strength of the prima facie case. 96 Applying those factors, the court declared the plaintiff's prima facie case and pretext evidence to be weak. Therefore, the court granted the defendant's summary judgment motion. 97 In DeWeese, the court treated the plaintiff in the same fashion. Specifically, the court found that the plaintiff satisfied her prima facie burden but concluded that her "prima facie case [was] weak. ,,98 Based on the weakness of the plaintiff's prima facie case and the other Reeves factors, the court granted the defendant's summary judgment motion. court in Florida declared the plaintiffs prima facie case "exceedingly weak."IOI The Eleventh Circuit requires the plaintiff to show that she was treated "less favorably" than similarly situated employees. 102 In Gaston, the persons the plaintiff presented as comparators were not sufficiently similar to the plaintiff. 103 Therefore, the court held that, under Reeves, the plaintiffs prima facie case and evidence of pretext were not strong enough to avoid summary judgment. 104 Gaston is just one example of dozens of federal district court decisions in which a court granted summary judgment based, at least in part, on the Reeves weak prima facie case factor. los Circuit courts have also relied on the weak prima facie case factor in affirming grants of summary judgment. The Eighth Circuit, for example, in two age discrimination cases, applied the Reeves factors and held that the plaintiffs "weak" prima facie case supported granting summary judgment for the employer. 106 In Dammen, the court assumed that the plaintiff proved the elements of his prima facie case, but immediately observed the weakness of the fourth prima facie element of his case. 107 The fourth element required the plaintiff to show "that, after his discharge, 'the position remained open and the employer sought applicants with similar qualifications to fill the position. ",108
The court concluded that the fourth element of Dammen's case was "weakened by uncontroverted evidence offered by UniMed that Dammen's position was eliminated upon his termination and re-created later in name only, as the new position included duties not held by Dammen prior to his dismissal.,,109 The court relied on the weakness of this element in affirming summary judgment against Dammen. In particular, the court held that "[e]ven assuming Dammen has presented a prima facie case of age discrimination, the weakness of his prima facie case and the low probative value of his evidence that UniMed's explanation is false convinces us that he has failed to present a submissible case The Eighth Circuit used a similar process in Girten. The court again assumed that the plaintiff established a prima facie case, but found that "the prima facie case [was] not particularly strong."lll As in Dammen, the source of the weakness was the "replacement" element, as the court found that "[t]he nine year age difference between Mr. Girten and his replacement may not be sufficient to infer age discrimination."II2 The court concluded that the plaintiffs failed to establish a strong prima facie case and presented virtually no evidence of pretext. 1 13 Accordingly, the court held that no reasonable trier of fact could conclude that the defendant discriminated on the basis of age and affirmed summary judgment. 114
The Second Circuit relied heavily on the weakness of the plaintiffs prima facie case in affirming summary judgment for the employer in Hutchinson v.
The court held that, even assuming that the employer's stated reason for discharging the plaintiff was pretextual, the plaintiff failed the Reeves standard for avoiding summary judgment. 116 The court reiterated the Reeves factors, beginning with "'the strength of the prima facie case .... ",117 Next, the court found that "Hutchinson's prima facie case [was] extremely weak." 1 18 Largely on this basis, the Second Circuit concluded that "Hutchinson's prima facie case plus his proof that WPG's reason for his termination was pretextual does not provide evidence from which a reasonable jury" could find age discrimination. 1 19 Similar to the Hutchinson court, the court in Wolde-Meskel v. Argus Community, Inc. 120 found that, even assuming the plaintiff proved pretext, the plaintiff's claim should be dismissed because of a weak prima facie case. The Wolde-Meskel court stated that when the plaintiff establishes a weak prima facie case, the Reeves decision dictates that the plaintiff must offer more than evidence of pretext to avoid summary judgment. The court held, "even if Wolde-Meskel's defenses and explanations do create a genuine issue of fact [as to credibility of employer's reasons], since his prima facie case is-at bestweak, Reeves mandates that plaintiff come forward with evidence suggesting discrimination and not just the falsity of his employer's proffered reasons.,,121 In other words, proof of the prima facie case plus evidence of pretext is not enough for a plaintiff to get to trial if the court adjudges the prima facie case to be "weak."
Courts do not always identify their bases for judgments. For example, in Selph v. Farmer Bros., Co. 122, the Ninth Circuit, without explanation, held that the plaintiffs prima facie case was weak. Later, citing the Reeves factors, the court concluded, "[c]onsidering the strength of Selph's prima facie case, which was weak, the limited probative value of the proof that his employer's explanation was false, and other evidence that supports the employer's case, the district court correctly determined that Farmer Brothers was entitled to judgment as a matter of law.,,123 The Selph court did not explain which factors were most important to its conclusion that the employer was entitled to summary judgment.
A few courts have relied on a plaintiff's "strong" prima facie case as a basis for denying an employer's motion for summary judgment. For example, in EEOC v. Sears Roebuck & CO.,.24 the Fourth Circuit noted, while discussing the prima facie stage of the analysis, that "the prima facie case here is a strong one.,,125 The court later held that, under Reeves, this "strong prima facie case of national origin discrimination" along with "ample evidence to discredit" the employer's proffered reasons for rejecting the plaintiff, was sufficient to permit the trier of fact to infer discrimination, and therefore sufficient "to entitle a plaintiff to survive a motion for summary judgment.,,126 The Ninth Circuit, in Chuang v. University of California,127 held that "the evidence constituting [plaintiff's] prima facie case is sufficiently strong to raise a genuine issue of material fact regarding the truth of [employer's] proffered non-discriminatory reasons.,,128 By tying the strength of the plaintiffs prima facie case evidence to the amount of evidence needed to create an issue of fact as to the employer's reason, the Chuang court applied almost a "sliding scale" approach in which a strong prima facie case could lessen the evidence of pretext required to get to trial. I29 In other cases, courts have referred back to the plaintiff's prima facie case when discussing whether the employer's proffered reason for its action was pretextual. I30 In these cases, however, the courts looked back not at the prima facie case per se, but at some of the evidence the plaintiff presented to Federal circuit and district courts already apply the Supreme Court's ruling in Reeves that "the strength of the plaintiffs prima facie case" is one of the main factors courts should consider in deciding whether a discrimination plaintiff should survive a motion for summary judgment or judgment as a matter of law. To date, however, lower courts have not seriously examined the meaning of that factor. Consequently, many significant questions remain regarding the meaning behind the term "strength of the prime facie case."
On closer review, the meaning of the term "strength of the prime facie case" breaks down into a set of two sub-questions: (1) What is the meaning of the tenn "prima facie case?", and (2) what are the bases for judging that a prima facie case is "strong" or "weak"?
A. Meaning of "Prima Facie Case"
In Reeves, the Supreme Court stated that the phrase "prima facie case" had the same meaning as the definition the Court had established in McDonnell Douglas. 132 Thus, McDonnell Douglas serves as the logical starting point for ascertaining the meaning of the term "prima facie case" in Reeves.
The Reeves opinion stated that page 802 of McDonnell Douglas "defined" prima facie case. On page 802 of McDonnell Douglas, the Supreme Court held:
The complainant in a Title VII trial must carry the initial burden under the statute of establishing a prima facie case of racial discrimination. This may be done by showing (i) that he belongs to a racial minority; (ii) that he applied and was qualified for a job for which the employer was seeking applicants; (iii) that, despite his qualifications, he was rejected; and (iv) that, after his rejection, the position remained open and the emploler continued to seek applicants from persons of complainant's qualifications.
13
Thus, the McDonnell Douglas court defined "prima facie case" in terms of particular factual elements that the plaintiff must prove.
Importantly,
[d.
The distinction between the evidence supporting the prima facie case, and the prima facie case as an integrated factor whose overall "strength" or "weakness" of the court considers as a whole, is discussed more fully at infra notes 221-225 and accompanying text. McDonnell Douglas includes a footnote stating, "[t]he facts necessarily will vary in Title VII cases, and the specification above of the prima facie proof required from respondent is not necessarily applicable in every respect to differing factual situations.,,134 In subsequent decisions, the Supreme Court has reaffirmed that courts must avoid "inflexib[ility]" when deciding whether a plaintiff has proven the elements required to establish a prima facie case. 135 Nevertheless, most courts, including the Supreme Court, describe the prima facie case in terms of standard factual elements the plaintiff must prove. For example, in Reeves, the Supreme Court determined the plaintiff had proven a prima facie case by satisfying a checklist of elements:
It is undisputed that petitioner satisfied this [prima facie] burden here: (i) at the time he was fired, he was a member of the class protected by the ADEA ("individuals who are at least 40 years of age; (ii) he was otherwise qualified for the position of Hinge Room supervisor, (iii) he was discharged by respondent, and (iv) respondent successively hired three persons in their thirties fill . . , .. 136 to I petItIOner s pOSItIon.
The Reeves approach exemplifies the typical approach in intentional discrimination cases to defining the prima facie case. The Supreme Court consistently evaluates a plaintiffs prima facie case by listing standard factual elements that the plaintiff has or has not proven. 137 Since prima facie case by proving that (I) he is black, (2) he was qualified for the position of shift commander, (3) he was demoted from that position and ultimately discharged, and (4) the position remained open and was ultimately filled by a white man); Patterson v. McLean Credit Union, 491 U.S. 164, 186-87 (1989) (requiring petitioner to "prove by a preponderance of the evidence that she applied for and was qualified for an available position, that she was rejected, and that after she was rejected respondent either continued to seek applicants for the position, or, as is alleged here, filled the position with a white employee"); Fumco Constr. Corp. v. Waters, 438 U.S. 567, 576 (1978) (concluding respondents carried initial prima facie burden "by proving they were members of a racial minority; they.did everything within their power to apply for employment; Fumco has conceded that they were qualified in every respect for the jobs which were about to be open; they were not offered employment, although Smith later was; and the employer continued to seek persons of similar qualifications").
prove. 138 In the years since Reeves, courts have continued to apply their circuit's standard elements in assessing whether a plaintiff has established a prima facie case of discrimination. In hiring cases, the First,139 Third,140 Fifth,141 Eighth,142 Ninth/ 43 Tenth,l44 and Eleventh 145 Circuits require a plaintiff to prove the exact elements identified in McDonnell Douglas in order to establish her prima facie case. The other circuits require the first three elements, but vary on the fourth. The Seventh Circuit requires that the person hired instead of the plaintiff be outside the plaintiffs protected class or that the position remain vacant. 146 The Sixth Circuit requires that the plaintiff show that she was treated differently than similarly situated persons outside her protected class. 147 The Second and Fourth Circuits impose a more demanding fourth element and call for plaintiffs to demonstrate that their rejections occurred "under circumstances giving rise to an inference of discrimination.,,148
In cases alleging discriminatory termination, all the circuits have adopted standard elements that a plaintiff must prove to make a prima facie showing, but there is considerable variation among the circuits regarding the specific required elements. All the circuits include in the standard elements that the plaintiff was in a protected class and was in fact terminated. Circuits differ regarding the "qualification" element. 
163.
See O'Connor v. Conso\. Coin Caterers Corp., 517 U.S. 308, 311-13 (1996) (modifying "replacement" element to suit ADEA context). In age discrimination cases, the "replacement" element must be modified because the U.S. Supreme Court has held that an age discrimination plaintiff is not required to prove that his or her replacement was under age forty. Id. Consequently, in age discrimination cases, the Fourth and Eleventh Circuit's require a plaintiff to prove her replacement was outside the protected class or "significantly younger" than the plaintiff. explanation, 'the record conclusively reveals some other, nondiscriminatory reason for the employer's decision .... ",\70 In an article discussing Reeves, Professor Michael Zimmer suggested that Justice O'Connor's majority opinion "may ... be using the term 'prima facie case' in the more general sense of the ultimate burden the plaintiff has to prove that she was a victim of defendant's discrimination.,,171 Professor Henry Chambers discussed the possibility of a broader meaning of "prima facie case" in an article published one year after Reeves.
l72 Professor Chambers argued for a broader definition of prima facie case than the "checklist of facts" definition typically applied. He explained that "[t]he prima facie case can be constructed in at least two ways -as a checklist of facts that appear relevant to discrimination or as a set of facts aimed directly at supporting an inference of discrimination.,,173
Professor Chambers acknowledged that "the McDonnell Douglas Court's listing of specific facts that would suffice to prove a prima facie case in that factual setting might lead one to view the prima facie case as a checklist.,,174 Still, he maintained that "the appropriate way to view the prima facie case is as a set of facts that creates an inference of discrimination.,,175 According to Professor Chambers, the term "prima facie case" should be understood to mean "any set of facts sufficient to support an inference of discrimination. ,,176
In Reeves and earlier Supreme Court discrimination decisions, there is support for either the argument that "prima facie case" means a "checklist" of standard elements, or the argument that it has the broader meaning of all the facts supporting the plaintiffs claim of discrimination. The Reeves court's statement that it meant the prima facie case "as defined in McDonnell Douglas," and its citation of the particular page of the McDonnell Douglas opinion on which the Court set forth the list of standard elements of a prima facie case of hiring discrimination support the checklist definition. 177 In addition, the Court evaluated the standard elements of a prima facie case of discriminatory discharge to reach its conclusion that Reeves proved a prima facie case.178 Moreover, Reeves lists the "strength of the prima facie case" factor separately from "the probative value of the proof that the employer's explanation is false" factor. 179 If "prima facie case" meant all the evidence supporting an inference of discrimination, then the identification of evidence of pretext as a factor would be redundant. Finally, the Court in Reeves specifically found that evidence of the employer's false explanation is a "form of circumstantial evidence" that supports an inference of discrimination. ISO In Burdine, a case on which the Reeves court repeatedly relied, the Supreme Court considered-and rejected-the position that the McDonnell Douglas "prima facie case" meant all evidence supporting an inference of discrimination. lSI The Burdine court explained, [t] he phrase "prima facie case" not only may denote the establishment of a legally mandatory, rebuttable presumption, but also may be used by courts to describe the plaintiffs burden of producing enough evidence to permit the trier of fact to infer the fact at issue. McDonnell Douglas should have made it apparent that in the Title VII context we use "prima facie case" in the former 182 sense.
The "latter sense," which the Court rejected, more closely resembles the meaning of "prima facie case" suggested by Professors Zimmer and Chambers. Thus, if "prima facie case" in Reeves means all evidence supporting the plaintiffs case, then the meaning of the term has changed, at least to some degree, since Burdine.
Alternatively, there are also grounds for finding that the term "prima facie case," as used in Reeves, has a broad meaning. In the Reeves list of summary judgment factors, if "plaintiff's prima facie case" does not mean all evidence supporting the plaintiff's claim, then there is an imbalance in that standard to the detriment of plaintiffs. The other factors in the list are "the probative value of the proof that the employer's explanation is false, and any other evidence that supports the employer's case .... ,, 183 The obvious counterbalance to the last factor would be "any evidence that supports the plaintiffs case," yet that is not mentioned. If the Supreme Court had intended to exclude some of the plaintiffs evidence from consideration on summary judgment, while allowing and even requiring consideration of all of the employer's evidence, then one would expect the Court to explain this disparity. Instead, the Court failed to address the disparity. Perhaps the tenn "prima facie case" meant all the evidence supporting the plaintiff's claim, and thus no disparity actually existed. Courts should not interpret "prima facie case" to mean "checklist of facts" because such an interpretation conflicts with the Aikens decision. 184 Additionally, basing a summary judgment detennination on the strength or weakness of the standard elements of a plaintiffs prima facie case is neither logical nor workable for most discrimination cases.
B. Meaning of "Strong" (or "Weak'') Prima Facie Case
If the prima facie case is defined as a checklist of factual elements, then it will be extremely difficult, if not impossible, for courts to develop consistent or sensible standards for judging whether a prima facie case is "weak" or "strong." One major reason for this difficulty is that in the decades since McDonnell Douglas, courts have adopted numerous exceptions to and variations on the elements a plaintiff must prove to establish a prima facie case. For each exception or variation, courts will now have to decide. what effect it has on the "strength" of the plaintiffs prima facie case.
In McDonnell Douglas, the Supreme Court required the plaintiff to show that he applied for and was qualified for a position for which the employer was seeking applicants. 18s Lower courts have adopted exceptions to both the "applied" and "qualified" elements. Courts have held that if an employer did not publicize a vacancy, then the plaintiff is not required to show that he or she applied for the position.1 86 Moreover, courts have announced that a plaintiffs "failure to fonnally apply for a job opening will not bar a Title VII plaintiff from establishing a prima facie claim of discriminatory hiring, as long as the plaintiff made every reasonable attempt to convey his interest in the job to the employer.,,187
Several courts have similarly decided that, under some circumstances, a plaintiff can establish a prima facie case even if she fails to meet the stated qualifications for a job. In Carter v. Three Springs Residential Treatment,188 the Eleventh Circuit reversed a district court grant of summary judgment to the employer. 189 The district court had detennined that the plaintiffs prima facie case failed because he lacked a "clinical experience" requirement that the cites several failure to promote and failure to hire cases in which the deciding court adopted an exception to the "applied" element. employer stated for the job. 190 In reversing the district court, the Eleventh Circuit highlighted that the eventual hiree also failed the requirement. 191 In a promotion case, the Eleventh Circuit found that the district court had erred in holding that the plaintiffs failure of an employer-required test meant that plaintiff failed the prima facie case, because other employees had been promoted without passing the test. 192 The Fifth Circuit has contended that these and other cases establish that plaintiffs do not have to prove they met a job's stated qualifications if plaintiffs show that the persons hired also failed to meet the qualifications.
193
Plaintiffs who fail the "application" and "qualification" elements have been able to rely on these and other exceptions to avoid dismissal of their case on the grounds of failure to prove a prima facie case. After Reeves, however, proof of the prima facie case is not the end of the matter, because the court must also consider the prima facie case's relative strength. Reeves makes relevant the question, do these judicially created exceptions affect the strength of the plaintiff's prima facie case? Put another way, are cases in which the plaintiff can prove the standard elements of a prima facie case "stronger" than those in which the plaintiff must rely on a judicially-created exception to one of those elements? There may not be a single answer to that question. Courts could decide that failure to satisfy the "application" element does not weaken the plaintiffs prima facie case, while failure to meet a stated qualification does.
With some standard elements of a prima facie case, the question becomes even more complicated. Many circuits demand that a termination, hiring, or promotion discrimination plaintiff show that the individual hired into the relevant position is outside the protected class. 194 Courts have also created exceptions to this element. These exceptions require one to again consider whether reliance on an exception weakens the plaintiffs prima facie case. One relevant exception permits a plaintiff to satisfy her prima facie case, even if her replacement is of the same sex, race, national origin, etc., if she presents evidence the employer hired a replacement with the same characteristics as plaintiff to "cover up" discrimination. 195 A forceful argument can be made that the presence of this sort of "cover up" evidence actually strengthens the plaintiffs discrimination claim. Thus, should courts recognize that plaintiffs who fail the standard replacement element, but show they may fall within the "cover up" exception, have "stronger" prima facie cases than plaintiffs who meet the standard replacement element?
The replacement element generates an even more difficult question in age discrimination cases. The Supreme Court established, in 0 'Connor, that an age discrimination claimant is not required to prove that he or she was replaced by someone outside the protected class, that is, under the age of 40. 196 0 'Connor also held, however, that age discrimination could not be proven when the plaintiff was replaced by an employee who was "insignificantly younger.,,197 Since 0 'Connor, lower courts have struggled to define what constitutes a "significant" age difference between the plaintiff and the replacement. 198 The Reeves standard now adds another layer of complication to an already confusing situation. After Reeves, even if a court finds a "significant" age difference, the court must also ask whether that difference indicates a "weak" or "strong" prima facie case. Even for significant age differences, courts may eventually establish yet another distinction by differentiating between "significant but weak" and "significant and strong." If courts adopt this distinction, age discrimination cases would become more complex and difficult for plaintiffs to prove.
Certain courts have not only created exceptions to the standard elements of the prima facie case, but also established alternative elements to apply in certain situations. 199 Courts will now have to decide how to apply the Reeves standard in cases involving such alternate elements. One controversial example is the "reverse discrimination" case. Courts have established that plaintiffs who cannot prove the standard "protected class" element of a prima facie case, such as Caucasian males, can nonetheless make a prima facie case of discrimination by proving an alternative element. 2oo For example, such plaintiffs may present evidence of "background circumstances" that suggest that "the defendant is the unusual employer who discriminates against the majority.,,201 The application of the "protected class" element in cases of alleged reverse discrimination has produced conflicting decisions by COurtS,202 and due to the highly charged nature of reverse discrimination, intense public controversy?03 The Reeves standard will likely pour fuel on these flames. Courts must now decide whether a prima facie case of reverse discrimination is relatively strong, because it requires more evidence from a plaintiff than a standard case, or relatively weak, because an alternative element can never be as probative as the traditional "protected class" element. Either course would be strongly criticized, and disagreement and uncertainty will likely emerge on this issue.
Even in cases where no variations or exceptions apply, and the plaintiff proves the traditional elements of a prima facie case, the Reeves standard generates difficult questions. For each prima facie element, courts will have to determine the quantum of evidence sufficient to support a "strong" prima facie case. This will not always be a straightforward matter of, the more evidence the better. Take, for example, the element of qualification in hiring and promotion cases. In some decisions, courts have held that when a plaintiff has qualifications that far exceed those minimally required for the position that supports findiQg a "strong" prima facie case under the Reeves standard. 204 By contrast, other courts have held that qualifications exceeding the requirements for the position make the plaintiff "overqualified" and weaken or negate the plaintiffs prima facie case. 205 In sum, courts will confront a myriad of difficult and troubling questions as they try to define the meaning of "strength of the prima facie case" under the Reeves standard, especially if "prima facie case" is defined as a "checklist of facts" as in McDonnell Doug/as. More importantly, courts have virtually no guidance in addressing these questions or in defining "strong" or "weak" prima facie case. The Reeves court failed to explain the meaning of this factor and did not apply it to the facts of the case. Although courts similarly lack guidance regarding the other two Reeves factors-"the probative value of the proof that the employer's explanation is false, and any other evidence that supports the employer's case"-their meaning is more readily understood, if not self-evident. 206 Whether evidence indicates the falsity of an employer's reason or discriminatory motive will either be obvious or determinable by widely accepted principles of logic or common sense. By contrast, the only limit on a court's judgment of whether a prima facie case is "strong" or "weak" is that court's own sense of what those terms mean. With so many unresolved issues regarding the definition of "strength of the prima facie case" and so little direction on how courts should address those issues, the judicial resolutions of those questions will likely be widely divergent and frequently arbitrary, and hence confusing and unfair. Therefore, it would be advisable for courts to adopt a new interpretation of Reeves, in which the term "prima facie case" is understood to mean something other than the checklist of factual elements set forth in McDonnell Douglas.
IV. PREVENTING THE POP-UP: RECONCILING AIKENS AND REEVES By LIMITING THE ROLE OF THE PRIMA FACIE CASE
If the term "prima facie case" has the same meaning in the Supreme Court's decisions in Aikens and Reeves, then those two decisions conflict. Aikens held that once the employer produced evidence of a reason for its action, the plaintiffs prima facie case is no longer relevant and should not be considered by the court. 207 Conversely, Reeves lists "strength of the prima facie case" as one of the factors courts should consider even after the employer has produced evidence of a reason (indeed, along with the evidence regarding the employer's reason) when ruling on motions for summary judgment or judgment as a matter ofa law.
Some courts have interpreted Aikens in a narrow way that avoids the conflict with Reeves. These courts held that Aikens makes the prima facie case irrelevant only after the case is "fully tried on the merits.,,208 In one particularly striking case, Teneyck v. Omni Shoreham Hotel,209 the D.C. Circuit affirmed the district court's dismissal of a hiring discrimination case because the plaintiff failed to prove that the employer had continued to hire applicants for the same position, a prima facie element. 210 The court dismissed the claim despite witness testimony that such hiring had occurred. testimony to the record while simultaneously excluding it from consideration created a situation that nonnally should be avoided." Id. Despite this acknowledgement, the D.C. Circuit upheld the district court's decision because it allowed the employer witness's testimony to deal with the "logistical difficulty" of the future unavailability of that witness, and the plaintiff failed to object to the United States District Court for the Northern District of Ohio adopted an even narrower construction of Aikens. He held that Aikens restricted only what courts could do after a bench trial, and even then only when the court had denied a defendant's motion for directed verdict.
213 In Petrone and Campbell, he stated, "Aikens... concluded that the district court could not revisit whether or not the plaintiffs had proven a prima facie case in a bench trial after previously concluding, at the close of the plaintiffs' case in chief, that the prima facie case had been made.,, 214 The Sixth Circuit, in Kovacevich, correctly overruled Judge Nugent's line of cases. The Kovacevich court based its decision on a more careful reading of Aikens. The Sixth Circuit explained, "[b]oth its holding and language demonstrate that Aikens is not a narrow case, as the district court assumes ... Aikens was not limited to bench trials following a judge's rejection of a directed verdict motion, as the district court has suggested elsewhere.,,215 The court acknowledged that Aikens involved a bench trial and a district court's denial of the defendant's motion for directed verdict, but pointed out that "the Court made no effort to narrow its discussion to that procedural circumstance.,,216 Instead, the Sixth Circuit observed, "when discussing the role of the prima facie case, the Aikens Court spoke broadly, stating unconditionally that district judges should not revisit a prima facie case once a defendant has presented evidence of its nondiscriminatory reason and the case has been tried on the merits.,,217
The Kovacevich court correctly described Aikens as a broad decision,z18 Its statement that Aikens held that the prima facie case should not be revisited after the employer produced its reason and "the case has been tried on the merits", however, interpreted Aikens too narrowly. Kovacevich focused on the Supreme Court's statement in Aikens that " [b] ecause this case was fully tried on the merits, it is surprising to find the parties and the Court of Appeals still addressing the question whether Aikens made out a prima facie case.,, 219 The more important declaration in Aikens, however, was the holding that " [w] here the defendant has done everything that would be required of him if the plaintiff had properly made out a prima facie case, whether the plaintiff really did so is no longer relevant. Aikens thus held that the plaintiff's prima facie case becomes irrelevant once the employer has produced evidence of a nondiscriminatory reason for its action, which usually occurs long before a full trial is completed.
In Aikens, the Supreme Court offered crucial insight into the role of the prima facie case in the McDonnell Douglas analysis. The Court recognized that the prima facie case had no relevance once the employer produced evidence of a nondiscriminatory reason for its action. Prior to the employer's production of a reason, as the Supreme Court stated in Burdine, "[t]he prima facie case serves an important function in the litigation: it eliminates the most common nondiscriminatory reasons for the [employer's action]. ,,220 If the employer produces evidence of its reasons for its action against the plaintiff, then the employer also admits that no other reasons-common or notmotivated its action. Therefore, all other reasons, including those captured by the elements of the prima facie case, cannot possibly be relevant.
In Reeves, the prima facie case is not only treated as relevant, but also given weight equal to evidence that the employer's reason is false. If, in Reeves, the term "prima facie case" means the standard prima facie elements, then that would render the employer's asserted reason no more important than the "prima facie element" reasons, which the employer does not claim influenced its decision. That simply makes no sense.
The Kovacevich decision, in which the Sixth Circuit recognized the breadth of Aikens, offers a more sensible construction of Reeves. The Sixth Circuit explained, "[o]f course, evidence that bears upon elements of the prima facie case can also come into play in assessing the ultimate question of discrimination.,,221 The court then cited Reeves to support that proposition and noted parenthetically that Reeves "[took] into account the evidence supporting the plaintiffs prima facie case as part of its consideration of the 'ultimate question' of intentional discrimination.,,222 The Kovacevich decision is certainly correct that some of the evidence a plaintiff would present to prove her prima facie case would also be relevant to other issues in a discrimination case. To prove their prima facie case, plaintiffs must offer evidence on issues such as their qualifications or the level of their on-the-job performance. These issues often relate directly to the reasons employers give for rejecting or firing plaintiffs.
If an employer's stated reason for not hiring or promoting a plaintiff is that In such situations, evidence the plaintiff initially introduced to prove her prima facie case is reevaluated at the summary judgment phase because the evidence itself has probative value regarding the employer's motivation for the action at issue. Such evidence often indicates the falsity of the employer's prof erred reason for its action, which the Supreme Court in Reeves and elsewhere has recognized as "persuasive" evidence of a discriminatory motive.225 In other cases, the evidence is probative because it suggests the 223. See Malamud, supra note 3, at 2285-87. Professor Malamud has even argued that because the evidence regarding the plaintiffs qualifications or competency and the evidence regarding the employer's reason is so often the same, the distinction between the McDonnell Douglas stages frequently breaks down. See id.
224. Laxton v. Gap, Inc., 333 F.3d 572, 582-83 (5th Cir. 2003). The Laxton plaintiff presented evidence that she had a successful career in retail at other stores before the Gap lured her away with a $1,000 raise. Proof that her store's revenues exceeded quotas, she worked more than 70 hours a week, and the Gap rewarded her with monthly bonuses evidenced the plaintiffs high level of performance.
225. See Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 14748 (2000) . In Reeves, the Supreme Court stated:
Proof that the defendant's explanation is unworthy of credence is simply one form of circumstantial evidence that is probative of intentional discrimination, and it may be quite persuasive. See St. Mary's Honor Center v. Hicks, 509 U.S. 502, 517 (1993)] ("Proving the employer's reason false becomes part of (and often considerably assists) the greater enterprise of proving that the real reason was intentional discrimination"). In appropriate circumstances, the trier of fact can reasonably infer from the falsity of the explanation that the employer is dissembling to cover up a discriminatory purpose. Such an inference is consistent with the general principle of evidence law that the factfinder is entitled to consider a party's dishonesty about a material fact as "affirmative evidence of guilt. employer had an improper motive for its action. In either situation, the evidence's probative value stands or falls on its own, without reference to the arbitrary construct of a "strong" or "weak" prima facie case. By contrast, the fact that the "prima facie case" as a whole is strong or weak has little or no probative value regarding the employer's motivation. For example, a prima facie case may be designated as "weak" because the plaintiff fails to present evaluations or other proof of "adequate performance." This designation, however, does not elucidate the employer's motivation if the employer claims it discharged the plaintiff as part of a staff reduction conducted in seniority order. In sum, after the employer has produced evidence of a reason, a court should draw a distinction between the "prima facie case" as a whole and the evidence that the plaintiff presented to support it. The prima facie case as a whole is no longer relevant, while some of the supporting evidence may be. This approach complies with Aikens because the evidence is being considered for proper reasons. Rather than considering the evidence because it proves a now irrelevant prima facie case, courts should consider prima facie evidence because it has probative value regarding issues still extant in the case-the credibility of the employer's stated reason and the employer's true motivation for its action.
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Reeves should be construed in a way that is consistent with this approach, and therefore consistent with Aikens. Consequently, the term "prima facie case" in the Reeves list of factors should not be interpreted to mean the prima facie case as a whole, i.e., the standard elements of a prima facie case under McDonnell Douglas and its progeny.z27 Instead, "prima facie case" as a Reeves factor should be understood to refer to the plaintiffs underlying evidence in support of the prima facie case. In fact, this first Reeves factor should be interpreted to mean all the evidence presented by the plaintiff, other than the evidence that the employer's reason is false, which is captured by the second Reeves factor. 228 The first factor would then properly balance the third and final factor on the Reeves list, which is "any other evidence that supports the employer's case".z29 This Reeves construction would clarify the task of a court Reeves, 530 U.S. at 147-48.
226. This approach also addresses a concern raised by Professor Michael Zimmer, that some courts (e.g., the Fifth Circuit) have erroneously concluded that "the evidence establishing the plaintiffs prima facie case loses all its probative force once the defendant introduces its rebuttal evidence," and that this conclusion unduly weakens the plaintiffs case. Zimmer, Leading, supra note 171, at 179 (emphasis added). The better approach is to allow courts to consider evidence supporting the prima facie case but not the "prima facie case" and its elements. See supra notes 221-225 and accompanying text.
227. See supra Part III.A (discussing cases applying typical "list of elements" definition of prima facie case).
228. See Reeves, 530 U.S. at 149 (listing second factor as "the probative value of the proof that the employer's explanation is false").
229. Id. deciding a discrimination case on summary judgment: to consider all the evidence presented by the plaintiff and defendant, and assess its probative value on the central question of the employer's motivation.
V. CONCLUSION
What is the role of the prima facie case stage of the McDonnell Douglas analysis? The Supreme Court has stated that the prima facie case "eliminates the most common nondiscriminatory reasons for the [employer's action].,,230 Professor Michael Zimmer has described the prima facie case as the first step in "a process of elimination in which circumstantial evidence is used progressively to eliminate possible actions for the employer's actions other than discrimination.,,23I Echoing the Supreme Court, Professor Zimmer has said, "[t]he evidence of the prima facie case operates to negate the inference that any of the most common, nondiscriminatory reasons explains defendant's action. ,,232
Courts have also stated that the prima facie case functions to force the employer to produce a reason for its action, rather than merely denying discriminatory motive and saying nothing about its true motive. The Eleventh Circuit has explained, "[t]o assist him in this endeavor [of proving discrimination], the plaintiff may, if he chooses, attempt to establish the McDonnell Douglas presumption and thereby force the defendant to articulate a lawful reason for the adverse employment action.,,233 Similarly, the Second Circuit has stated that "the McDonnell Douglas presumption ... is designed to force employers to come forward with reasons .... ,,234 Scholars have also recognized that the prima facie case, and the mandatory presumption it creates, is intended to compel the employer to come forward with a reason for its action. 235 Consequently, once the employer produces its reasons for its challenged action, the "prima facie case" serves no viable purpose in the case. The second purpose, of pushing the employer to produce its reason, has been accomplished. The first purpose, of negating possible nondiscriminatory reasons, is immaterial once the employer asserts actual reasons for its decision. See Chambers, Discrimination, supra note 172, at 559 ("That the presumption of discrimination is fully negated with the mere articulation of a reason for the job action suggests that the presumption was meant as a strong incentive for the employer to present a case rather than as a reflection of a belief that the prima facie case actually proves discrimination."); Michael Zimmer, Chaos or Coherence: Individual Disparate Treatment Discrimination and the ADEA, 51 MERCER L. REv. 693, 706 (2000) (explaining that McDonnell Douglas "creat[es] a rebuttable presumption of liability to force the employer to come forward with the nondiscriminatory reason it claims justified its decision."). that the possible "reasons" covered by the elements of the prima facie case are not based on evidence in an instant case or any particular case. They were established by the Supreme Court and other courts in the abstrat.t, based on the courts' speculation about what are likely to be the most common reasons that employers fire employees, or reject them for hiring or promotion. Once the employer identifies reasons as the ones that actually motivated it, there is no need for "speculative" reasons. They need not be negated; they can and should be cast aside.
It is also worth recalling that at the prima facie stage, the "possible" reasons are not proved by the employer, but are to be disproved by the plaintiff. The plaintiff carries the burden to prove that she applied, met the required qualifications, or performed adequately. Thus, "weakness" in the prima facie case always refers to the absence of evidence, not to the presence of evidence that one of the "prima facie reasons" actually motivated the employer. A factfinder must base her determination that a nondiscriminatory reason motivated the employer on evidence present in the record. It would be unreasonable to base the finding of motive on the absence of evidence, and so it would be unreasonable to base it on "weakness" in the prima facie case.
After the employer has produced the purported reasons for its decision, the reasons implicated by the prima facie case no longer relate to any real factual issues in the case. Of course, if any of the employer's proffered reasons coincide with a "prima facie case" reason, then that reason is relevant. It remains relevant because the employer has given it as a reason, not because it is an element of the prima facie case. By contrast, when an element of the prima facie case has not been identified by the employer as one of the true reasons for its action, then there is no basis for finding that element to have any connection with the employer's motivation.
In some cases, courts consider a prima facie element when deciding summary judgment or judgment as a matter of law although the prima facie element does not relate to any real factual issues in the case. In such circumstances, the prima facie case operates as an artificial obstacle the plaintiff must overcome. For example, a court can dismiss the plaintiffs case for "weak" qualifications, even when the employer never claimed insufficient qualifications as the reason for its decision. Each of the prima facie elements then imposes an arbitrary condition the plaintiff must satisfy, even when no one claims the element had anything to do with the employer's motive. This is tantamount to requiring, in a personal injury case, the plaintiff to prove that she has a good driving record, even if no one alleges she caused the accident. In an even more apt analogy, this is comparable to allowing a court adjudicating a personal injury case to weigh the plaintiffs poor academic record compiled years before the accident.
The McDonnell Douglas analysis, particularly the "prima facie case" in the first stage, has come in for much recent criticism?36 There is currently a debate among many scholars over whether the McDonnell Douglas analysis should be abandoned and replaced. I hope to, in the future, join in that debate myself. Right now, that scholarly debate is ahead of the facts on the ground. Courts around the country are still using the McDonnell Douglas analysis to decide hundreds of discrimination cases every month?37 McDonnell Douglas will continue to be used in discrimination litigation for at least the next several years, despite all its flaws. Therefore, it is imperative that courts not compound the flaws of the McDonnell Douglas analysis by giving its most-criticized component, the prima facie case, undue weight in the final stage of the analysis.
The prima facie case was designed to perform its functions in the first stage of the analysis: to screen out hypothetical nondiscriminatory reasons why the plaintiff suffered adverse employment action, and to pressure the employer to assert its reasons for that action. The work of the prima facie case is complete when an employment discrimination case reaches the second stage of the McDonnell Douglas analysis, a reality that the Supreme Court recognized in Aikens. Ignoring that vital lesson and allowing the prima facie case to pop up again will cause innumerable problems and wreak injustice in case after case. 
